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IN THE COURT OF  CHIEF JUDICIAL MAGISTRATE  AT SONITPUR, 
TEZPUR 

 
Present :  Debashish Saikia, A.J.S 
   Chief Judicial Magistrate,  
   Sonitpur, Tezpur 
 

 

G.R. CASE NO 1928/09 
U/S 341/326/506/34 IPC 

State 
vs 

 

1. Nazma Khatoon 
2. Naused Ali 
3. Babuluddin 
                                                                            Accused  

 

Appearances 
 

N Devi,   Learned Addl PP  
& N Saikia, Asstt PP     :   For the state 

 
B. Borthakur  

Ld Counsel    :   For the accused persons 

 
 

   Date of recording evidence : 22-03-18, 16-05-18, 26-0619, 
         09-09-19  
  Date of hearing argument   : 01-10-2019, 15-10-19,  

                                                           30-10-19. 

   Date of judgment      : 13-11-19 

JUDGMENT 
 

1) The prosecution case in brief is as follows : 
 

Informant Mustt Noorjahan lodged an ejahar stating inter-alia that on 

13-10-09 at about 4.30 pm, while the informant was on her way to Napam 

Centre to purchase tinsheets ,  the accused Mustt Nazma Khatoon, Md Naused 

Ali, Md Babul Uddin and Md Khalil who were armed with “siprang” intercepted  

and restrained her. It is also alleged that due to a previous enmity, accused 

Mustt Nazma Khatoon by holding the informant‟s hair fell her  to the ground 

and accused Md Naused Ali assaulted her with the shovel he was holding  

causing injury on her leg. The informant also stated that she also sustained 
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injury on her fingers. It is also alleged that accused Mustt Nazma Khatoon 

snatched away a sum of Rs. 2,300/- from her which she was carrying for 

purchasing tin sheets, and also pushed her daughter to the ground. As a result 

of the alleged assault she had to undergo treatment. Hence, the ejahar. 

 

2) On receipt of the ejahar, I/C, Borghat OP registered a case being 

Tezpur PS Case No 997/09 U/S 341/325/379/506/34 IPC and started 

investigation of the same. On completion of investigation, police submitted the 

charge sheet against the accused Mustt Nazma Khatoon, Md Naused Ali and Md 

Babuluddin U/S 341/326/506/34 IPC 

 

3)  The case was transferred to this court for disposal. Cognizance of the 

offence was taken, and process was issued against the accused persons. 

Pursuant to issuance of summons, accused persons appeared and thereafter 

copy of the case was furnished to them. Vide order dtd 17-02-14 of my Ld 

Predecessor in chair framed a formal charge u/s 341/326/506/34 IPC which on 

being read over and explained, the accused pleaded not guilty and claimed to 

be tried. 

 
4) Prosecution in order to prove its case, examined as many as 6 (six) 

witnesses. The I/O of the case S.I Dulal Borah having died before his 

examination, the then I/C of Borhat O.P Inspector Amiruddin Khan who 

endorsed the case to the I/O was called upon to prove the charge sheet so 

submitted by the deceased I/O S.I Dulal Borah as per the provision of the 

Evidence Act.  The plea of the accused persons is that of total denial. 

Statement of the accused persons was recorded U/S 313 Cr.P.C in which the 

accused persons denied to have committed the offence charged with. Accused 

persons however did not examine any witness in support of their  plea. I have 

heard the argument advanced by the learned Counsel of both sides and 

carefully perused the evidence on record.    
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5)   The point  for determination is : 

 

i) Whether the accused persons on 13-10-09 at about 

4.30 pm in furtherance of their common intention 

wrongfully restrained Mustt Nurjahan near Napam 

under Tezpur P.S  and thereby committed offence 

punishable u/s 341/34 IPC?   

ii) Whether the accused persons on the same time 

and place in furtherance of their common intention 

voluntarily caused grievous hurt to Nurjahan 

Begum by means of iron „siprang‟ which is an 

instrument for stabbing and thereby committed an 

offence punishable under Section 326/34 of IPC?   

iii) Whether the accused persons on the same 

time and place in furtherance of their common 

intention committed criminal intimidation by 

threatening the informant Nurjahan Begum and 

thereby committed an offence punishable under 

Section 506/34 of IPC?  

 
DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

6) PW1 Mustt Nurjahan Begum is the informant of this case and she in her 

evidence stated that the occurrence took place in the year 2009 at about 4.30 

pm and on that day she along with her grandson was going towards Napam 

centre to purchase tin sheets. On her way to Napam center, while passing by 

Nazma‟s house, accused Nazma came out and  restrained her in front of her 

house, and when she stopped, accused Noused Ali came out of his house and 

gave a blow on her right leg with an iron rod, while accused Nazima assisted 

her husband by holding her. Accused Babul was standing nearby at that time. 

As a result of the said assault her leg got fractured.  According to her when she 

raised a hue and cry, her daughter Salma and son Akhtar Hussain came and 

rescued her. She also stated that her grandson also sustained injury on his 

hand and later she was taken to the Civil Hospital and when she was at the 
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hospital, her son took her signature and filed the ejahar. She further stated that 

the police recorded her statement. She identified her ejahar as Ext.1 

whereupon Ext.1(1) ad 1(2) are her signatures. 

 

7)   In cross Pw1 stated that she filed the ezaher on the next day of the 

occurrence. She also stated that she remained admitted in the Tezpur Civil 

Hospital for about 10/12 days. She also stated that houses of Joynal and Aytan 

is situated near the place of occurrence. In her cross PW1 admitted that 

accused Naused had filed a case against her alleging that she had kidnapped 

his son Ainal Haque and that she was arrested in the said case. PW1 also 

stated that the incident of the present case had taken after an year of her 

release from jail. PW1 denied the defence suggestion that she sustained the 

injury on her person by falling. She also denied the defence suggestion that the 

instant case was a false case filed out of previous enmity. PW1 also denied that 

accused Naused did not assault her on her leg and that she has not specifically 

stated before the I/O that accused Nazma assisted accused Naused by holding 

her.         

 

8)  PW2 Salma Begum deposed that the informant is her mother. She 

stated that on the day of the occurrence at about 4.30 pm, while she 

was following her mother, she heard her mother‟s hue and cry, and 

when she came forward and reached the place of occurrence she 

noticed the accused Naused giving a blow on her mother‟s right leg with 

an iron rod. She also stated that blood was oozing out from her 

mother‟s leg and her mother sustained fracture injury as a result of the 

said assault. She also stated that when she raised hue and cry ,her 

brother Akhtar reached the place of occurrence and rescued her mother 

from the accused and later people from nearby place gathered there. 

She further stated that her mother was taken to the Tezpur Civil 

Hospital by Ambulance and police recorded her statement in the 

hospital. 
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9)   When put to cross, PW2 denied the defence suggestion that she has 

not stated before the I/O that on the day of occurrence she was 

following her mother and hearing the cries of her mother, when she 

rushed forward she noticed accused Naused hitting her mother on her 

right leg with an iron rod. PW2 also denied that hearing her screams her 

elder brother Akhtar reached the spot and caught hold of the rod 

wielded by the accused. PW2 denied the defence suggestion that she 

had not seen the incident.     

 

10)  PW3 Dr Hiranjan Saikia deposed that on 19-10-2009 he was posted 

at KCH, Tezpur as Medical Officer and on that day he examined 

Nurzahan Begum with hospital registration No 1164/09. He stated that 

the patient came on her own and she identified herself. She had a 

history of alleged assault and on examination, he found the following :- 

i. Right leg incised injury size of 3x2x1 cm 

ii. Left hand haemotama 3x4 cm  

X-ray of both bones revealed that bones of right leg was 

found fractured.  

Opinion :- The injury as a whole is grievous in nature 

caused by sharp weapon. Age of injury was less than 12 

hours. Patient was referred to GMCH for further treatment.  

Ext.2 is the injury report and Ext.2(1) is his signature.  

 

11)  PW4 Seema Begum deposed that the informant is her mother and 

accused persons are also known to her. She stated that about 10 years 

ago at about 3/4 pm, she along with her mother and Mafijul were on 

their way towards Borghat centre and at that time, accused Naused 

assaulted her mother on her leg with a rod and fled away. She also 

stated that the wife of Naused grabbed her mother and accused Babul 

Ali also helped accused Naused by holding her mother.  
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12)   PW5 Mafizul Islam deposed that he knows the informant and the 

accused persons. He also stated that about 13 years ago at about 4 pm, 

he heard that Noorjahan was assaulted by Naused and others while 

Noorjahan was on her way to Napam centre. He also stated that he was 

not present at the place of occurrence. He stated that Noorjahan got 

fracture injury on her leg and she was taken to the Civil Hospital. 

 

13)   PW6 Inspector Amiruddin Khan in his evidence , stated that on 15-

10-09 while he was posted as  I/C at Salonibari OP,  receiving an ejahar 

from one Noorjahan, he entrusted SI Dulal Borah to investigate the case and in 

the meantime,ejahar was sent to O/C Tezpur PS  for registration of a case and 

Tezpur PS Case No 997/09 u/s 341/325/379/506/34 IPC was registered. PW6 

stated that he has appeared on receipt of summons from the court as the I/O 

of the case had died. PW6 deposed that perusal of the CD, discloses that SI 

Dulal Borah investigated the case and recorded the statements of the witnesses 

and prepared the sketch map. PW6 also stated that the I/O also sent the victim 

for treatment and later collected the injury report and the CD further discloses 

that the I/O has arrested the accused persons of the case and ultimately after 

completion of investigation submitted charge sheet against the accused persons 

U/S 341/326/506/34 IPC . PW6 also stated that as he worked with SI Dulal 

Borah, he is acquainted with the signature of SI Dulal Borah. PW6 identified the 

ejahar as Ext.1 whereupon Ext.1(3) is his signature with endorsement to SI 

Dulal Borah to investigate the case. PW6 identified the charge sheet submitted 

by SI Dulal Borah as Ext.3 whereupon Ext.3(1) is the signature of S.I Dulal 

Borah which he knows. 

    

14)      Ld. Counsel for the accused submits that prosecution has failed to prove 

its case as there are various inconsistencies discrepancies and contradictions in 

the evidence of the witnesses which makes their evidence unreliable and as 

such no credence can be placed upon those witnesses. It was also submitted 

that the case has been filed out of previous enmity for which the accused 

persons deserves acquittal. On the other hand Ld. APP submits that the 



 7 

prosecution case has been proved to the hilt and as such the accused persons 

need to be punished.  

  

15)    Having heard the submissions advanced by the Ld counsel of both sides, 

it now has to be seen as to how far prosecution has succeeded in establishing 

its case. In the present case the fact that victim Nurjahan Begum had sustained 

injury on her right leg is not in dispute. The M/O PW3 in his evidence had 

deposed that, on examining the victim Nuzahan Begum he found incised injury 

on her right leg, size of which was 3x2x1cm and also left hand haematoma 

measuring 3x 4 cm. According to him x ray of both the bones revealed that 

bones of the right leg was fractured, and the injury as a whole was grievous in 

nature. PW3 also proved the medical report as Ext2. The medical report Ext3 

has not been disputed by the defence and there is also nothing on the evidence 

of the M/O to disbelieve him and his report Ext3. The question that arises is 

whether the accused persons were responsible for the injuries sustained by the 

victim is the moot question that has to be determined.     

 

16)   Perusal of the evidence particularly that of the informant victim PW1 

discloses that in her evidence she had clearly stated that on the day of 

occurrence while she was proceeding towards Napam centre at about 4.30 pm, 

along with her grandson, accused Nazma stopped her near her house and at 

that moment accused Naused came out of his house armed with an iron rod 

and assaulted her on her right leg while Nazma kept holding her to facilitate 

the assault. The above assertion of the PW1 could not be shattered by the 

defence in course of the cross examination and nothing material could be 

brought out from her cross examination. Various suggestion made to Pw1 was 

denied by the PW1. In fact the learned defence counsel in course of the 

arguments failed to point out any infirmity in the evidence of the informant 

PW1. The suggestions so put to the informant victim PW1 remained as mere 

suggestions without being probabilised.  In her evidence PW1 asserted that her 

daughter Salma (examined as Pw2) and her son Akhtar Hussain rescued her. 

PW2 Salma Begum supported the above assertion of the informant Pw1 by 
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stating that when she heard the cries of her mother she rushed towards the 

spot and raised a hue and cry consequent to which her elder brother Akhtar 

reached the spot and rescued the victim PW1. In her evidence Pw2 though 

claimed that reaching the spot she noticed accused Naused assaulting her 

mother with an iron rod, the said assertion of PW2 appears to be a little 

sketchy, particularly when there is nothing specific in the evidence of the 

prosecution witnesses or the cross examination of the witnesses as to when 

exactly the Pw2 reached the P.O after hearing the cries of her mother, and if so 

whether the PW2 indeed had actually seen the assault.  Close perusal of the 

cross examination of PW2 nowhere discloses that the defence ever disputed the 

presence of PW2 at the spot immediately after hearing the cries of her mother. 

The stand of the defence so far as Pw2‟ claim is that PW2 had not seen the 

incident. Further perusal of the cross examination of PW2 though reveals that 

notwithstanding the denial of PW2 that she had not stated before the I/O that 

at the time of incident she was following her mother and that hearing the cries 

of her mother she rushed to the place of occurrence and saw accused Naused 

assaulting her mother on her right leg with an iron rod, the Pw6 who was called 

to prove the charge sheet filed by the I/O clearly stated that no such statement 

was found to have been recorded by the I/O. In the face of the above assertion 

of PW 6 the question that arises is whether because of the aforesaid facts 

which has come on record, the evidence of PW2 stands completely discredited, 

and therefore is completely unbelievable to be relied upon. A close and minute 

perusal of the cross examination of PW2 vis a vis her evidence in chief clearly 

discloses that according to her she was following her mother and when she 

heard the cries of her mother she rushed forward and noticed the incident of 

assault. Now as is discussed earlier the defence never disputed the reaching of 

PW2 at the spot, and the only fact that is proved by them through PW6 is that 

PW2‟s statement before the I/O did not have any mention of the fact that at 

the time of the incident she was following her mother and that hearing her 

mother‟s cries when she reached the spot she noticed the incident of assault. 

The defence in the instant case has not brought on record the exact fact stated 

by the PW2 before the I/O from which it would have been possible to decide as 
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to whether in fact PW2 never stated such a fact before the I/O, or whether the 

said fact was there in her statement but recorded in a different manner. The 

cross examination of PW2 nowhere discloses that the defence was able to bring 

out from Pw2, any such fact from which it can be safely concluded that PW2 

never had reached the place of occurrence as is asserted by her, which has 

further been corroborated by the informant Pw1. That apart there is also 

nothing in the cross examination of PW2 from which it can be safely concluded 

that PW2 could not have been present at the place of occurrence immediately 

after the incident. In such circumstances the assertion of Pw2 that she reached 

the P.O on hearing the cries of her mother cannot be disbelieved particularly 

when such a fact was asserted by the informant victim PW1. Now whether PW2 

had indeed seen the accused Naused assaulting her mother on being assisted 

by accused Nazma, is a question on which independent and definite evidence is 

not available on record. In such facts and circumstances that part of the 

evidence of PW2 that she had seen the actual assault upon her mother on 

reaching the P.O is ignored and kept out of consideration.  

 

17)   Perusal of the evidence of PW4 Seema Begum discloses that in her 

evidence she merely stated that on the day of occurrence while she along with 

her mother and Mafizul were proceeding towards Barghat centre accused 

Naused assaulted her mother with a rod and thereafter fled away from the 

place while wife of Naused assisted Naused in assaulting her mother. It thus 

appears that there is a slight variation in the evidence of PW4 vis a vis the 

evidence of PW1 and PW2, as PW1 never claimed that her daughter PW4 and 

Mafizul was with her at the time of the incident, but the defence in course of 

the cross examination never disputed the aforesaid fact and did not put any 

question to PW4 in this regard. Again PW5 Mafizul Islam in his evidence 

claimed that he was not present at the place of the incident and according to 

him he only heard that Nurjahan was assaulted by accused Naused and his 

associates. Now the point to be considered is whether because of such 

variations in the evidence of the witnesses the entire prosecution case needs to 

be thrown out lock stock and barrel and therefore be disbelieved. It needs 
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mention herein that the evidence of PW1 and PW2 was recorded in the month 

of March 2018, while that of PW4 and PW5 were recorded on 26.6.19. Thus it 

is seen that the witnesses had testified before the court nearly about ten years 

of the occurrence. It is but natural for witnesses to make some discrepancies 

after a gap of ten years as memory fades with time and it is not possible to 

remember the exact details and the sequence in which the incident occurred 

minutely. That apart the power of observation also differs from person to 

person.   In this regard reliance can be placed upon the reported case of 

Shivaji Sahabrao Bobade Vs State of Maharashtra  reported in 1973 

(2) SCC 793 it has been held in para 8 as follows: 

“ Now to the facts of the case. The scene of murder is rural, the 

witnesses to the case are rustic s and so their behavioural 

pattern and perceptive habits have to be judged as such. The 

too sophisticated approaches familiar in courts based on unreal 

assumptions about human conduct cannot obviously be applied 

to those given to the lethargic ways of our villages.  When 

scanning the evidence of the various witnesses we have to 

inform ourselves that variances on the fringes, discrepancies in 

details, contradictions in narrations, and embellishment in 

inessential details cannot militate against the veracity of the core 

of the testimony provided there is the impress of truth and 

conformity to probability in the substantial fabric of testimony 

delivered.” 

 

18.) Again in the reported case of Appabhai Vs State of Gujrat reported in 

1988 Supp SCC 241 it was held as follows:  

“  The court while appreciating the evidence must not attach 

undue importance to minor discrepancies. The discrepancies 

which do not shake the basic version of the prosecution case 

may be discarded. The discrepancies which are due to normal 

errors of perception or observation should not be given 

importance. The errors due to lapse of memory may be given 
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due allowance. The court by calling into aid its vast experience 

of men and matters in different cases must evaluate the entire 

material on record by excluding the exaggerated version given 

by any witness. When a doubt arises in respect of certain facts 

alleged by such witness the proper course is to ignore that fact 

only when unless it goes into the root of the matter so as to 

demolish the entire prosecution story. The witnesses now a days 

go an adding embellishments to their version perhaps for their 

testimony being rejected by the court. . The courts however 

should not disbelieve the evidence of such witness‟s altogether if 

they are otherwise trustworthy.  

This court has held that falsus in uno falsus in omnibus is not a 

sound rule for the reason that hardly one comes across a 

witness whose evidence does not contain a grain of untruth or at 

any rate exaggeration, embroideries or embellishments. In most 

cases the witnesses when asked about details venture to gve 

some answer not necessarily true or relevant for fear that their 

evidence may not be accepted in respect of the main incident 

which they have witnessed but that is not to say that their 

evidence as to the salient features of the case after cautious 

scrutiny cannot be considered.”               

          

19)   Now in the present case, the so called discrepancies, and variations 

appearing in the evidence of the witnesses are on the fringes, and the said 

discrepancies and variations are not ones which had gone into the root of the 

matter so as to demolish the entire prosecution case. That apart,  submission 

of the learned defence counsel about the so called contradictions in my 

measured view are not contradictions in the true sense so as to discredit the 

statement so made before the court, hence no credence can be given to the 

aforesaid submission of the learned defence counsel. Though it was urged on 

behalf of the accused persons that the instant false case was filed out of 

previous enmity, no concrete evidence had been led to take such a view. In fact 
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though evidence had come on record that the informant had been put inside 

the jail in a case lodged by accused Naused, on the allegation of kidnapping the 

son of accused Naused, the informant had clearly stated that the instant 

incident in question took place after about an year of her release from jail. It is 

but a well- known fact that previous enmity may be a ground for falsely 

implicating an innocent person and at the same time the same may be the 

reason for committing an offence. In the instant case the defence had taken a 

plea in course of the cross examination of the informant victim Pw1 that she 

had sustained the injury by falling which she denied. The defence had however 

failed to establish the said plea, and moreover there is nothing available on 

record to probabilise such a plea.  That apart accused persons in course of their 

examination under sec 313 Cr.P.C merely denied the allegations, and had not 

taken a definite plea. Be that what it may, the evidence of the informant is also 

consistent with the version she had narrated in her ezaher Ext-1. Though the 

ezaher was admittedly lodged after a gap of two days, the defence has not put 

any question on this aspect to give an opportunity to her to explain the delay of 

two days. There is evidence on record that the informant victim had to undergo 

treatment for the injury so sustained by her. So in the aforesaid facts and 

circumstances the mere delay of two days in lodging the ezaher in my 

measured view would not cast a doubt about the veracity of the prosecution 

case.  In the instant case there is nothing on record to show that the informant 

victim had a motive to falsely implicate the accused just because she was 

arrested about an year ago in a case lodged by accused on the allegation of 

kidnapping his son.  The defence in the present case had failed to establish 

convincingly that they were not responsible for the assault and that they had 

been falsely implicated in the case, as such in the above premises the 

argument of the defence pales into insignificance and credence cannot be given 

to it.  Thus in the ultimate analysis I hold that prosecution story appears to be 

cogent and reliable to be believed upon and accordingly it is held so. Thus it is 

held that on the day of occurrence accused Naused indeed assaulted the victim 

Pw1 on her leg with an iron rod”Siprang” on being assisted by his wife accused 
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Nazma Begum as a result of which two bones of the right leg of the informant 

victim got fractured.   

 

20)     The injury sustained by the victim PW1 is grievous in nature and 

according to the M/O and his injury report Ext 2 the injury was caused by sharp 

weapon. Evidence has come on record about the use of an iron rod “Siprang” in 

attacking the victim PW1 on her leg, and this clearly demonstrates that accused 

Naused had the desired intention and knowledge that grievous injury would 

ensue because of the attack with the help of an iron rod “siprang”. “Siprang” 

which is an iron rod having a pointed end is a dangerous weapon. Accused 

Naused is therefore held guilty u/s 326 IPC. The common intention shared by 

accused Naused and his wife Nazma in mounting an attack is very much 

apparent in the present case. Accused Nazma is therefore held to be vicariously 

liable for the act of her husband Naused and as such is held to have committed 

an offence punishable u/s 326 IPC read with 34 IPC. The evidence against the 

third accused Babuluddin is too scanty to hold him liable with the aid of sec 34 

IPC and as such he is held not guilty of the aforesaid offence.   

 

21)    Though the three accused were also charged u/s 341 IPC and 506 IPC 

read with 34 IPC, the evidence available on record is not sufficient to make out 

a case against the accused persons under the above sections and as such they 

are held not guilty of the aforesaid offences.  

 

22)     Accused Naused and Nazma are heard on the question of sentence. Both 

of them pleaded leniency. I have considered the pleas of the accused vis a vis 

the facts and circumstances of the case. No previous conviction has been 

proved against the accused. Considering all aspects including the advanced age 

I am of the measured view that the accused deserves a little leniency.  
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O R D E R 

 

Accused Naused Ali is convicted u/s 326 IPC, while accused Nazma Khatoon is 

convicted u/s 326 IPC  read with 34 IPC, and both are sentenced to S.I for one 

year and also to pay a fine of rupees five thousand each i/d to S.I for another 

three months.  

Accused Babuluddin is acquitted of all the charges and is set at liberty 

forthwith. 

Accused Naused Ali and Nazma Khatoon are acquitted of the charges u/s 341 

IPC and 506 IPC read with 34 IPC. 

Fine if realized shall be paid to the victim. 

Furnish free copy of judgment to the convict/accused.  

Detention if already undergone by the accused shall be set off as against the 

term of imprisonment as per provisions of sec 428 Cr.P.C. 

Victim Nurjahan begum be awarded compensation as per provision of sec 

457(A) Cr.P.C. 

Bail- Bond of the accused persons shall remain in force for a period of six 

months from today.                                                                                                                                                                                                                                                                                                                                    

Given under my hand and seal of this court on the 13th day of November 2019 

at Sonitpur, Tezpur. 
 

 
 

(Sri D Saikia) 
Chief Judicial Magistrate, 

Sonitpur, Tezpur 
Dictated and corrected by me:- 
 
 

 
 

 
     (Sri D Saikia) 
Chief Judicial Magistrate, 
     Sonitpur, Tezpur 
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APPENDIX 
 
 
 
Prosecution witnesses :   
PW1 Mustt Nurjahan Begum 
PW2 Salma Begum 
PW3 Dr Hiranjan Saikia 
PW4 Seema Begum 
PW5 Mafizul Islam 
PW6 Inspector Amiruddin Khan  
Prosecution Exhibits:  
  
Ejahar as Ext.1 
Injury report as Ext.2 
Charge sheet as Ext.3 
 
Defence witness and Exhibit:                  Nil. 
 
 
 

(Sri D Saikia) 
Chief Judicial Magistrate, 

Sonitpur, Tezpur 
 
 
 
 
 
 
 
 
 
 


